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1. INTERPRETATION

1.1 In these Conditions of Tender, unless a contrary intention is apparent:

(a) “Contract” means the contract between the Council and the successful Tenderer on similar terms to the Contract contained in the Request for Tender;

(b) “Contractor” means a person or any other body (whether corporate or otherwise) providing the goods and/or services pursuant to the Contract;

(c) “Council” means the Brisbane City Council, a body incorporated under the City of Brisbane Act 2010;

(d) “Council Contact Officer” means the person or persons specified in clause 4.1 of these Conditions of Tender or such other person as the Council may from time to time determine;

(e) “Council’s Supplier Portal” means the website operated for Council and found at www.brisbane.qld.gov.au/tenders (select the hyperlink for ‘Visit Council’s Supplier Portal’);

(f) “Electronic Tender Box” means the software system available on the Council’s Supplier Portal website and through which Tenders are submitted electronically to Council;

(g) “GST” means the goods and services tax payable under the GST laws;

(h) “GST laws” has the same meaning as in A New Tax System (Goods and Services Tax) Act 1999 of the Commonwealth, and related legislation;
(i) "Intellectual Property Rights" means any rights in respect of or in connection with any confidential, information, copyright, patents, design rights, reports, drawings, specification, or eligible layout rights and includes any right to apply for registration of such intellectual property rights;

(j) “Request for Tender” or “RFT” means these Conditions of Tender, the request document issued by Council, all attachments and other documents referred in the request document which together invite Tenderers to offer to meet the Council’s requirements by submitting a Tender in accordance with the requirements of these Conditions of Tender;

(k) “Specification” means the Specifications and Statement of Requirements contained in the RFT;

(l) “Statement of Non-Compliance” means the Statement of Non-Compliance in the format specified by clause 3.7 of these Conditions of Tender;

(m) “Submission Deadline” means the date and time specified on Council’s Supplier Portal for this RFT;

(n) “Tender” means the Tenderer’s response to this Request for Tender;

(o) “Tender Response Attachments” means the attachments to these Conditions of Tender and which must be completed in accordance with these Conditions;

(p) “Tenderer” or “You” means a person, partnership or any other body (whether corporate or otherwise) who submits a Tender in accordance with this Request for Tender;

(q)
“Validity Period” means the time period during which the Council may accept a Tender.

1.2 Subject to any inconsistency of subject or context, the following rules of construction shall be used in the interpretation of these Conditions of Tender:

(a) a cross reference to a clause number is a reference to a clause of these Conditions of Tender and includes all its subclauses;

(b) words importing the singular include the plural (and vice versa) and words importing a gender include any other gender; and

(c) in the event of any inconsistency between these Conditions of Tender and the Conditions in the Contract contained in the RFT, the Contract shall prevail.

2. TENDER PROCESS UP TO AND INCLUDING THE SUBMISSION DEADLINE
The following conditions apply to how the tender process in relation to this RFT is to operate:

2.1 Submission Deadline

The Submission Deadline is as stated on Council’s Supplier Portal for this RFT. Council may extend the Submission Deadline either before or after the Submission Deadline has been reached.

2.2 Method of Lodgement of Tender

To be considered, Tenders must be submitted in the Electronic Tender Box through the Supplier Portal by the Submission Deadline. Council will not accept Tenders lodged in any other manner.

In order to properly lodge the Tender, a Tenderer must complete the full electronic submission process. This is deemed to have occurred where the version submitted is designated as the “Active Document”. This information is displayed in the “Tracking” tab on the Supplier Portal. If such a designation is not provided, a Tender will not be deemed to have been properly received by Council and will not be considered for evaluation.

2.3 Late Tenders

Tenders lodged or received by the Council after the Submission Deadline are deemed to be late.  A late Tender will only be admitted to evaluation if the Council (in its sole and absolute discretion) makes a decision to do so.
2.4 Clarification prior to Submission Deadline

Tenderers seeking clarification of any of the technical or contractual requirements of this RFT prior to the Submission Deadline may only do so by an e-mail directed to the Council Contact Officer, whose name and contact details are included in the request document.

Contact with other Council officers in relation to such matters may, in Council’s sole discretion, exclude the Tenderer from any consideration.

2.5 Variation to the RFT

Council reserves the right to:

(a) vary or amend the terms and conditions of this RFT at any time before the Submission Deadline and shall only do so by giving Tenderers timely written notice of such variations or amendment.

If Council seeks to vary or amend the RFT, Council will notify all persons who are recorded as having registered for this RFT on the Council’s Supplier Portal and will use the Supplier Portal to notify such persons of any amendments or additions; and

(b) suspend, terminate or abandon this RFT at any time before, during or after the Submission Deadline.  

3. TENDER REQUIREMENTS

3.1 Validity Period of Tender

It is a condition of this RFT that by submitting a Tender, a Tenderer has agreed that its offer as contained in that Tender shall have a Validity Period (from the Submission Deadline) as stated in Council’s RFT. 

Where the Council seeks an extension of the Validity Period, it shall do so by written notice to the Tenderer.  If the Tenderer does not agree in writing, its Tender will not be considered any further.

3.2 Tender Response Requirements

(a) Completion of Tender Response Attachments
In submitting a Tender, a Tenderer must: 

(i) complete the forms as contained in the Tender Response Attachments and in doing so, provide the information required by those Attachments including, but not limited to: 

A. 
the Statement of Non-Compliance [see clause 3.7 of these Conditions of Tender];

B. 
details of how the Tenderer proposes to meet the requirements of the Specifications and the evaluation criteria; and

C. any other information required by the Attachments; and

(ii) respond to any questions and provide any information requested in relation to this RFT via Council’s Supplier Portal. 

Council reserves the right to not consider any Tender which is not completed in this manner.  Further, failure to provide information required by the Attachments or required via Council’s Supplier Portal may render the Tender non-conforming and Council may exercise its rights under clause 5.1.

(b) Format of Tender
In preparing a Tender, Tenderers shall:

(i) Price Basis – all prices shall be quoted in Australian currency in relation to all materials, labour or appropriate cost drivers;

(ii) Taxes – quote all prices exclusive of GST and otherwise on the basis of the Australian tax legislation as of the date of this RFT; and

(iii) Language of Tenders – ensure the Tender is only in English and all measurements are expressed in units legally recognised in Australia.

3.3 Part Offers/Alternative Offers

(a) Part Offers

Where Council’s request document indicates that: 

(i) Part offers are not to be submitted, the Council will not accept any offer for only part of the goods/services sought by this RFT (“Part Offers”).

(ii) Part offers may be submitted, the Council may consider Part Offers for:

A. one or more Categories as specified in the RFT and more particularly defined in its Attachments; or

B. those sub-categories as specified in the RFT as being sub-categories in relation to which Council will accept Tenders.

These are the only part offers Council may consider.  Any Tender in relation to any other matters or parts of a category not specified pursuant to clause 3.3(b) will not be considered.

(b) Alternative Offers

Tenderers may submit an alternative offer if Council’s request document indicates that alternative offers are permitted.

Council’s request document may also require Tenderer’s to also submit a conforming tender. If this is the case, then an alternative offer may only be considered if it is also submitted with a Tender that complies with the requirements of this RFT.  In order to be considered for evaluation, any such alternative offer must:

(i) fully describe its advantages, disadvantages, limitations and capabilities;

(ii) be fully costed; and

(iii) be clear about the differences between the alternative offer and the complying Tender.

3.4 Joint Offers

Where Council’s request document indicates that: 

(a) Joint offers will not be considered, the Council will not accept any offer lodged jointly by more than entity (“Joint Offer”), however, Council will consider a Tender submitted by an incorporated joint venture;

(b) Joint Offers will be considered, the Council will consider Joint Offers, however, the details sought in Part 2 – Attachment A in the RFT must be completed in relation to each party to the Joint Offer.

3.5 Tenderers to inform themselves

(a) Information made available by Council

To assist Tenderers in preparing their Tenders, the Council:

(i) has provided the Specification; and

(ii) will, as and when required, post communications or notices on the Council’s Supplier Portal.  It is the responsibility of Tenderers to ensure that they are fully informed of such matters as Council will not notify Tenderers except where it has made an amendment or addition pursuant to clause 2.5.

In addition to the above, Council may make provision in its request document for an inspection of the site or other items. Such an inspection will be at the date, time and place detailed in the request document.

(b) Principal Supplied Information / historical spend data
If Council has provided Tenderers with any statements or other information attached to the Request for Tender document at section 3.2 (“Principal supplied information / historical spend data”) it:

(i) has been provided for Your information and convenience only;

(ii) is information that Council thought you should be aware of but Council does not want You to rely on for the purposes of pricing or otherwise preparing Your Tender; 

(iii) is not to be relied on for any purpose;  

(iv) in relation to a Corporate Procurement Arrangement may include our historical spend data in relation to that type of Goods/Services/Works and is: 

a. not to be construed as any form of inducement, guarantee or undertaking that Council will procure a minimum level (or any) of the Goods/Services/Works from You whatsoever; and 

b. is not to be relied upon by You for any purpose.

(c) Deemed conditions
By submitting a Tender, a Tenderer is deemed to have acknowledged and agreed that it has done so on the basis that it has fully examined the RFT and any other information made available by the Council to Tenderers for the purpose of this RFT and has:

(i) not relied upon any warranty or representation (whether oral or in writing or by conduct) made on behalf of the Council except where such warranty or representation is contained in this RFT or made through the processes as specified by these Conditions of Tender;

(ii) made its own reasonable enquiries (including inspections) to fully inform itself of all the risks, contingencies and other circumstances which may impact on the Tenderer and the proper performance of the Contractor’s obligations under the Contract; and

(iii) satisfied itself as to the accuracy and sufficiency of the Tender (including the tendered prices) and the Tenderer to achieve the due and proper performance and completion of the Contractor’s obligations under the Contract.

(d) Legal and accounting matters 

The Council will assume that Tenderers have obtained their own independent legal, tax and accounting advice in relation to the supply of any or all goods and/or services described in this RFT and that this has been done prior to any Tender being lodged pursuant to this RFT.

(e) Queries by Tenderer
If any Tenderer locates any error or omission in the RFT or has any doubt as to the meaning of any part of the RFT prior to the Submission Deadline, the Tenderer must seek clarification from the Council Contact Officer and otherwise in the manner specified in clause 2.4 of these Conditions of Tender.

3.6 Contract types
Below is an explanation of the Contract types that may be specified in the request document.  The Contract Type is a general indication only. The precise details of the contract, its nature and its operation are to be found in the Proposed Contract. 

(a) “Preferred Supplier Arrangement” means an arrangement with one contractor in which rates are agreed and multiple orders/contracts may be entered into by Council and that contractor during the Contract Term for the Goods/Services/Works;

(b) “Panel Arrangement” means an arrangement with multiple contractors under which rates are agreed and multiple orders/contracts may be entered into by Council and one or more of those contractors during the Contract Term for the Goods/Services/Works;

(c) “Register of Pre-Qualified Suppliers” means an arrangement with multiple contractors, that Council can add contractors to at any time, under which multiple orders/contracts may be entered into by Council and one or more of those contractors during the Contract Term for the Goods/Services/Works;

(d) "Corporate Procurement Arrangement" means a Preferred Supplier Arrangement, a Panel Arrangement; and/or Register of Pre-Qualified Suppliers}; or 

(e) “Once-off Contract” means any contract other than a Corporate Procurement Arrangement.
Please note that it’s Council’s discretion as to the number of tenderers to be included in any Corporate Procurement Arrangement. 
3.7 Statement of Non-Compliance

A Statement of Non-Compliance is to be submitted in accordance with the Tender Response Attachments. You cannot submit any non-compliance after the Submission Deadline unless Council has amended the proposed Contract. 
Please note that Council may exclude Your Tender from further consideration if Your Tender contains any non-compliance that Council considers unacceptable. 
3.8 Ownership of Tender Documentation

By submitting a Tender, the Tenderer:

(a) licenses the Council to reproduce for its own purposes whatsoever, the whole or any portion of the Tender notwithstanding any copyright or other Intellectual Property Right that may subsist in those documents; and

(b) acknowledges that the Tender and all other documentation submitted with it shall not be returned to the Tenderer.

Council acknowledges that, subject to the above paragraph, the Intellectual Property Rights in the Tender remains vested in the Tenderer concerned.

3.9 Sub-contractors

Where a Tenderer proposes to sub-contract any of its obligations under the Contract, the Tenderer must provide information about each sub-contractor as required in the Tender Response Attachments.

4. TENDER PROCESS AFTER THE SUBMISSION DEADLINE

4.1 Council Contact Officer

After the Submission Deadline, all correspondence and communications from Tenderers in relation to this RFT shall be in writing by e-mail and directed to the Council Contact Officer whose name and contact details are included in the request document.

4.2 Opening of Tenders

Council will open the Electronic Tender Box after the Submission Deadline. 

4.3 Errors in Tenders

(a) The Council may exclude from consideration, any Tender in which prices are not clearly and legibly stated.

(b) Where the Tender is on a lump sum basis and an error has been made in the priced bill of quantities to arrive at the tendered lump sum, the Tenderer shall without undue delay make all such alterations in and to the priced bill of quantities as the Council considers necessary for such purpose.

If the Tenderer fails to make the alterations as directed by the Council and/or fails to do so within the time set by the Council, the Tender shall be deemed to have been withdrawn by the Tenderer.

(c) Where the prices tendered are on a schedule of rates basis and an error has been made in the calculation or summation of the prices, the Tenderer shall be bound by the rates tendered and the Contract sum/total stated in the Tender shall, subject to the agreement of the Tenderer, be altered by the Council to reflect the correct calculation or summation of the prices.

If the Tenderer fails or refuses to agree to the alteration of the Contract sum/total, the Tender shall be deemed to have been withdrawn by the Tenderer.

(d) If a Tenderer becomes aware of any other discrepancy, error or omission in its Tender not referred to or covered in paragraphs (b) and (c) above) and wishes to lodge a correction or additional information, it can only do so if:

(i) the correction or additional information is provided to the Council without undue delay; and

(ii) the correction or additional information is provided to the Council in writing and (where requested by the Council Contact Officer) is initialled by the Tenderer; and

(iii) the Council first agrees to the provision of such correction or additional information. 

4.4 Clarification of Tenders

At any stage during the evaluation phase, the Council may request:

(a) clarification of any Tender in respect of specific issues contained in that Tender; or

(b) interviews with Tenderers; or

(c) Tenderers to provide additional information in writing; or

(d) a site inspection or a presentation of the Tenderer’s facilities and equipment to clarify any part of the Tender and to examine the capabilities of such facilities and equipment.  The Tenderer shall not unreasonably deny such request.

Where requested to clarify any matter contained in the Tender or to provide additional information, Tenderers shall provide such clarification and/or information in writing at the time and place stipulated by Council.  Failure to comply with any such request may result in the Tender being excluded from further consideration.

In the event that any clarification, additional information, presentation or site inspection is requested from a Tenderer by the Council, the Tenderer shall provide such clarification, additional information, presentation or site inspection at no cost to the Council whatsoever.

4.5 Modification of Tenders

At any time after the Submission Deadline, Council may exercise its powers under the Contract Manual pursuant to the City of Brisbane Regulation 2012:  Under this provision:

(a) before making a decision on Tenders received, Council may invite all Tenderers to modify their Tenders; or

(b) if Council decides not to accept any Tender, it may invite one or more Tenderers to modify their Tender(s), in which case the Council must advise all Tenderers of its reasons for inviting that Tenderer to modify their Tender.

This power can be exercised more than once and, where there is shortlisting, at each round of shortlisting.

5. TENDER EVALUATION

5.1 Non-Conforming Tenders

Any Tender, which does not comply with the requirements of this RFT, may be classified as non-conforming and may be excluded from further consideration.

The decisions as to whether a Tender is non-conforming or not and whether a non-conforming Tender is to be accepted or excluded from further consideration are matters that are within the Council’s sole and absolute discretion.

5.2 Evaluation Criteria

Tenderers are advised that the Council’s objective in evaluating Tenders is to secure the most advantageous arrangement for Council and not necessarily the lowest price.  The factors to be taken into consideration in assessing Tenders and Tenderers include but are not limited to the criteria nominated in Council’s request document.

5.3 Shortlisting

At any time during the evaluation process, the Council may shortlist a number of Tenderers and in so doing hold or exclude the remaining Tenders from further consideration.  Further, Council may undertake more than 1 round of shortlisting.  The frequency by which the shortlisting process may be undertaken is a matter within the Council’s sole discretion.  

During such shortlisting, Council may undertake negotiations with one or more Tenderers who have been shortlisted.  Such negotiations:

(i)
shall deal with opportunities to improve the Tender (as modified/clarified in accordance with the conditions of this RFT) made by a shortlisted Tenderer with whom Council is negotiating (“the Negotiating Tenderer”).

Such opportunities shall:

(A)
seek to explore the wider opportunities to improve the overall value for money package offered by the Negotiating Tenderer.  As a result of negotiations on such matters, price adjustment can be a matter for negotiation between the parties; and/or

(B)
deal with opportunities offered by the Negotiating Tenderer as value-adds (subject to paragraph (A) above).
Further, nothing in this clause shall entitle a Tenderer to be shortlisted if it has provided insufficient information in its original Tender to the degree that the principles of probity and accountability preclude the Council from reasonably considering and/or evaluating the Tender;

(ii)
are in addition to Council’s powers to clarify (clause 4.4) and modify (clause 4.5) and can be used in conjunction with such powers; and 

(iii)
will not involve Council disclosing to any Negotiating Tenderer, the identities or commercial-in-confidence information of any other Tenderer with whom Council is also negotiating.  Such commercial-in-confidence information includes (but is not limited to) prices, value-adds, operational methodology or other information identified by the Negotiating Tenderer as being “commercial-in-confidence”.

5.4 Enquiries of Referees and Others

Tenderers should note that Council may make enquiries of any person, company or organisation to ascertain the suitability of the Tender and the Tenderer and do so without advising any persons associated with the Tenderer in relation to the Tender.

This may include, but is not limited to, the confirmation of any information provided in the Tender.
5.5 Contract formation
Council may ask You to sign the Contract in order to formalise Your offer. Council may also ask other Tenderers to formalise their offers. Please note:

(a) this is not an acceptance of Your Tender; and

(b) a Contract will not be formed unless Council countersigns the Contract document. 
6. GENERAL CONDITIONS APPLICABLE TO THE WHOLE TENDER PROCESS

6.1 Contract Manual pursuant to the City of Brisbane Regulation 2012 


The Contract Manual pursuant to the City of Brisbane Regulation 2012 applies to this Request for Tender.

6.2 Conduct of Tenderer

Any Tenderer:

(a) found to have offered a bribe, gratuity, bonus, discount of any sort of enticement to any Councillor or employee of Council; or

(b) discusses the Tender with any Councillor or employee of Council (with the exception of the Council Contact Officer) at any time prior to the awarding of the Contract to the successful Tenderer;

may have their Tender rejected by Council.

6.3 Values and vision
It is expected that all Tenderers:

(a) are familiar with Council’s values: https://www.brisbane.qld.gov.au/about-council/contact-council/our-customer-charter/our-values;

(b) are law abiding;

(c) are actively working to eradicate any forced labour, slavery and human trafficking in their supply chain; and

(d) are familiar with Council’s 2031 vision (including our clean, green and sustainable city): https://www.brisbane.qld.gov.au/about-council/governance-strategy/vision-strategy/brisbane-vision 
6.4 Anti-competitive conduct
Tenderers must not: 

(a) collude with any other Tender or prospective Tenderer (during the preparation or evaluation of Your Tender).
(b) engage in any anti-competitive conduct or any other conduct which is in breach of the Competition and Consumer Act 2010 (Australian Consumer Law) or any related legislation applying in Queensland.

(c) If Council suspects that there has been any collusion or other illegal conduct, Council may disclose information to the Australian Competition and Consumer Commission or other authorities.

6.5 No obligation to enter into a Contract

By issuing this RFT, Council is under no obligation (whether equitable or legal) to proceed either in whole or in part with the procurement of the goods and/or services to which the RFT relates.  Council is not committed contractually or in any way to any person who may receive the RFT or submit a Tender.

6.6 Formation of Contract

The Contract for the supply of the goods and/or services required by this RFT will be based on the draft Contract contained in this RFT.

The final decision to whether to appoint a Contractor or not will rest with the Council in its sole and absolute discretion.  The Council will not be bound to accept the provision of any goods and/or services tendered by any Tenderer unless and until the execution of the Contract by the successful Tenderer and Council.

6.7 Tender Costs

In submitting a Tender, the Tenderer will be deemed to have acknowledged and agreed that it will bear all the expenses it incurs in preparing its Tender or negotiating a Contract and is not entitled to seek any compensation or reimbursement of those costs from Council.

6.8 Media Liaison

At all times up to and including:

(a) the award of contract to the successful Tenderer(s); or

(b) the early termination of this Request for Tender process;

(whichever is the first to occur), Council shall be solely responsible for all communications with all media in respect of the progress of this Request for Tender (including the Tender evaluation process, all negotiations and awarding of the Contract).

If, during this period, the Tenderer wishes to communicate with any section of the media in respect of any of these matters, it must first obtain the written consent of the Council Contact Officer.  Further, in giving its consent, Council shall be entitled to place any conditions that Council – in its sole and absolute discretion – deems appropriate.

It is important that the Tenderer notes that it is a condition of this RFT that any failure to obtain such approval will render the Tenderer’s Tender non-complying.  Council may then choose to exercise its right not to consider the Tender any further and exclude that Tender from evaluation.  Such a decision is a matter within the Council’s sole and absolute discretion.  If a Tender is excluded from any such further consideration, the Tenderer will not be entitled to any seek or claim any compensation from Council nor is Council liable for any costs, expenses and/or losses suffered of any kind by the Tenderer as a result of the Tender being excluded from further consideration.

6.9 Council’s Delegate

Any act, matter or thing which is required or permitted to be performed by the Council may be performed by the Council Contact Officer.

6.10 Council’s discretion

(a) Any of Council’s decisions made during the Request for Tender process are made in Council’s sole and absolute discretion. 

(b) When making decisions, Council may seek and take into account advice from internal and/or external advisors, such as an external probity auditor (if Council have appointed one to oversee the process). 

(c) Unless expressly stated in these Conditions of Tender, Council is not obliged to notify Tenderers when Council exercise any rights or make any decisions pursuant to this RFT process.     

6.11 Deed Of Guarantee, Undertaking And Substitution

Where the Tenderer is either:

(a) a corporation that is a subsidiary of another corporation; or 

(b) a corporation that is related to another corporation;

Council reserves the right to seek from the Tenderer a Deed of Guarantee, Undertaking and Substitution in a form satisfactory to Council and for such Deed to be a condition precedent to the Tenderer becoming a successful Tenderer.  The purpose of the Deed is to ensure that the performance of the obligations and the discharge of the liabilities of the Contractor under the Contract are guaranteed by the entity that may derive the main benefit.
6.12  Complaints process
If the Tenderer is of the opinion that:

(a) Council has breached these conditions; or

(b) Council has treated the Tenderer unfairly;

· The Tenderer is to first address the concern with the Contact Officer. If after discussions with the Contact Officer the Tenderer believes the issue is unresolved, the Tenderer is to submit an on-line complaint at Write to Council.
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